Prosecution Research
Agenda Summary
APPROACH

A new wave of prosecutors has challenged the past and present harms of our
criminal justice system, especially excessively punitive responses and the
disproportionate impact on people who are poor and people of color.1
Afforded broad discretionary powers, prosecutors have largely unchecked power.2 Preliminary research suggests that their
office policies and individual decisions impact pretrial and post-sentencing outcomes and have a disparate impact by race,
ethnicity, and gender.3 Given how limited the data on prosecutorial policies and decision-making is at this point, it is critical
that the research community seizes research and policy evaluation opportunities within district attorneys’ offices that are
committed to transparency and accountability; reducing disparities; increasing public safety; and improving outcomes and
mitigating the harms of criminal justice involvement for individuals, families and their communities. To move in this direction, Arnold Ventures (AV) is committed to examining the impact of prosecutorial discretion on a number of outcomes.
AV’s prosecution research agenda is guided by our pretrial justice research agenda as well as our values and principles of pretrial justice; our research philosophy; and our mission of maximizing opportunity and minimizing injustice for all.
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data-driven prosecution and plants the seeds of reform.
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Bail Recommendations. While bail determinations are made by judges, prosecutors present their recommendations for a
defendant’s bail type, amount, and release conditions.7 Prosecutor bail recommendations are often adopted by judicial officers;
one study suggests that prosecutors’ bail recommendations are associated with both the release decision and bail amount.8 And,
like charging decisions, racial disparities in bail recommendations persist. More research is needed to determine the extent of
prosecutorial bias during the bail recommendation phase and the broader impact of bail recommendations on judicial decisions.9
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Diversion. In many jurisdictions, prosecutors have the authority to divert cases out of the system at the charging stage or to
recommend diversion as part of plea negotiations. However, research on prosecutorial diversion and its impact is scant, providing
an opportunity to expand the body of knowledge on this emerging intervention.
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Sentencing. At sentencing, as at other case processing points, the prosecutor provides a recommendation that judges often adopt;
systemic changes (mandatory minimums and the prevalence of plea bargaining) have shifted much of the sentencing authority
from judges to prosecutors.11, 12, 13 Much of the research in this area is muddled regarding whose discretion and biases control
sentencing. Several studies examining the effects of discretion by judges and even juries simply identify prosecutorial discretion as
a corollary, without giving any specific evidence.14, 15, 16 Among the research that focuses exclusively on prosecutorial discretion at
sentencing, much of the literature narrowly focuses on death penalty and mandatory minimum sentences.17
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Charging. As the first critical decision in a criminal case post-arrest, prosecutorial discretion at charging is an emerging area of
interest within the legal research community and among criminologists. Existing research suggests that charging decisions are
influenced by bias and produce racial disparities that account for most of the disparities throughout the life of a case, explaining
longer sentences imposed on black defendants.18, 19
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Plea Offers. Prosecutors control the plea bargaining process, which governs 90-95% of criminal cases across the U.S. each year.20
The limited research available on plea negotiations suggests both racial and gender bias in the pleas offered by prosecutors to
defendants.21, 22, 23 In particular, racial disparities are apparent in cases with low-level felonies or misdemeanors as lead charges,24
while females are more likely to receive offers with larger sentence reductions than similarly-situated males.25, 26
• Policy goal: offer pleas at minimal terms/lower range of
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influencing plea offers; charges conducive to plea offers.
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