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Fines and Fees

Statement of Principles

We envision a legal system free from monetary sanctions that punish
poverty or compound racial disparities. Because public safety and
the fair administration of justice are public goods, “user fees” should
be eliminated,; fines for violating the law should be equitably assessed
and collected; juvenile fines and fees should be eliminated; and
governments should fund the justice system through general revenue.

In 2014, Michael Brown’s Killing in Ferguson, Missouri served as a national wake-up
call for reform. The resulting activism, advocacy, and journalism revealed Ferguson’s
broken, corrupt, and biased system of municipal government intent on maximizing
revenue from vulnerable individuals, families, and communities at the expense of
public safety. Following these revelations, stakeholders across the country examined
practices in their own communities and found many of the same dynamics at play:
excessive and unaffordable fines and fees for too many that result in profound
injustice, exacerbating poverty and racial disparities, undermining public safety, and
weakening trust in government and the rule of law.

OUR APPROACH TO FINES AND FEES

Since 2015, Arnold Ventures has invested in a growing community of researchers,
advocates, and reformers, both inside and outside of government, to reform fines
and fees. Together with our partners, we conduct research to understand the
problem, support strategic litigation that challenges the criminalization of poverty,
and advocate for research-informed reforms to policies and practices.

Our approach is grounded in the U.S. Constitution’s protection against excessive
fines and the guarantees of due process and equal protection. We are also guided by
the notion that public safety is a public good, and that government, especially the
Justice system, should operate fairly and for the benefit of all. And finally, we believe
that any monetary sanctions should not function to punish poverty or compound
racial disparities. From these premises, we embrace the principles laid out in this
statement, which guide our efforts to reform the imposition and collection of fines
and fees. Despite the complexity, pervasiveness, and seriousness of the problems
described here, we are heartened by the many recent changes to policy and practice
won through litigation and advocacy. Policymakers and advocates are taking on these
challenges and making strides; our aim is to support and accelerate these efforts in
the years to come. Ultimately, we hope that these principles can be used to guide the
development of policies tailored to the specifics of a state or local jurisdiction.

DEFINITIONS

Fines refer to financial obligations
levied by government to punish a range
of offenses, from traffic infractions

and civil citations to convictions for
misdemeanor and felony crimes. Fine
amounts are mandated by law or may
be left to judicial discretion up to a
stated maximum. Judges may also order
convicted individuals to pay restitution
to the government or the harmed party
as part of their sentence.

Fees or actual costs are charges imposed
to “reimburse” the legal system and
raise general revenue or pay for other
government services or functions.
Individuals may be assessed fees for

the cost of a court-appointed attorney,
“room and board” and other costs of
incarceration, probation supervision,
pretrial diversion or supervision, GPS
monitoring, drug testing, treatment,
and many other costs. Individuals may
also be assessed surcharges, a flat fee

or percentage added to fines and fees,

to generate revenue for government
functions or actual costs associated with
their case. This document refers to these
collectively as fees, and to total amounts
owed as court debt.

These definitions imply a clarity of
purpose and usage that in practice is less
distinct. In reality, all monies taken in by
government, except restitution in some
cases, is revenue, all with the potential
to create incentives to over-police and
over-punish.



Constitutional protections are largely illusory;
in practice, courts and other system actors violate
these protections routinely.

BACKGROUND

The impact of court fines and fees on individuals, families,
and communities across the country is vast. Although the true
economic and social burdens of these penalties are unknown,
research demonstrates that millions of Americans owe billions
of dollars in court debt, including fines, fees, and restitution.!

By any measure, these debts can be staggering. For example, in
one county in Washington in 2014, the average amount of court
debt owed was $4,713, and in Alabama, the median amount
owed for people convicted of a felony is about $4,000.2 In some
jurisdictions, the fine can be dwarfed by associated fees and
surcharges. A 2018 Illinois study found that in one county, a
$150 fine for a first-time conviction for driving while intoxicated
could yield up to $2,022 in associated state-mandated court fees
and local add-ons.® Many jurisdictions also assess monetary
penalties and interest for late payments, charge a fee to set

up or make payments on a payment plan, or impose onerous
collection costs on those who fall behind on payments.

These burdens are not felt equally. Four in 10 people in the U.S.
do not have $400 available in case of an emergency,* and so
these debts are high relative to earnings and, unsurprisingly,
unaffordable for many in this country. People and communities
of color are hit especially hard. Black and Latinx individuals are
more likely to have interactions with the criminal justice system
that result in monetary sanctions—to be stopped by police

and get a ticket rather than a warning;® to live in communities
targeted for traffic enforcement;® to receive higher fines and fees
than their white counterparts;’ to be convicted and incarcerated
more frequently than white defendants; and to be sentenced to
longer and harsher punishments.® One study found that cities
with higher proportions of black residents collect up to three
times more in criminal justice revenues than cities with fewer
black residents.’

Unequal wealth and income stemming from historical policies
and practices of economic exclusion mean that Black and
Latinx individuals are more likely to struggle to discharge their
debt, resulting in higher payments due to poverty penalties like
interest and payment plan fees; financial instability; higher
rates of warrants, arrests, and incarceration for failure to pay;

depressed credit ratings; related consequences such as inability
to vote or seal or expunge a criminal record due to unpaid

fines and fees;'° and more lastingly, persistent poverty across
generations." These compounding punishments contribute to
intractable income inequality and marginalization of already
struggling communities—making the poor poorer, denying
them the vote, and forcing people to decide whether to risk
arrest by driving to work or school or stay in the shadows.
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It wasn’t always this bad—over time, jurisdictions have
increased the magnitude of many monetary sanctions

and broadened the range of civil and criminal offenses for
which money may be used as a sanction.’? Many factors have
contributed to the historic growth in the number and size of
fines and fees for both the criminal and civil systems.”® One

of the dynamics at play is increasingly harsh sentences and

a broader scope of what is considered criminal, sometimes
referred to as punitive excess. In the 1980s and 1990s, a number
of states adopted more punitive criminal justice legislation in

a political climate that rewarded punitive responses to rising
crime.* Both state and local governments experienced dramatic
increases in the costs associated with administering the criminal
legal system. State prison incarceration rates have increased
fourfold since the 1970s,” despite declining rates of crime and
arrests; although recent years have witnessed meaningful
declines, incarceration rates remain historically high.!® Every
instance of incarceration increases other criminal justice costs
as well, including law enforcement, court, and supervision costs.

At the same time, states restricted the ability of state and local
governments to raise revenue,” and the Great Recession of 2008



precipitated a crisis of public financing for core government
functions. Jurisdictions turned to fees assessed on defendants
and their families to bridge the gap—those who often can least
afford more debt.’* More research is needed to understand
precisely how the financial health or distress of governments
influences regimes of monetary sanctions, but one thing

is clear: the status quo violates basic fairness and offends
democratic values.

The legal framework in which this regime operates is well
developed and provides important protections for poor
people experiencing harmful government debt collection
practices. The U.S. Supreme Court has prohibited excessive
fines” and outlawed jailing people solely because they are
too poor to pay a fine or fee.?’ Incarceration for nonpayment
is permitted only when a court has determined that a person
could afford to pay the fine or fee but willfully refused to do
so. And one court’s reliance on revenue generated from fines
and fees has been found to create an unconstitutional conflict
of interest.”> However, these protections are largely illusory;
in practice, courts and other system actors violate these
protections routinely.?

The use of fees in the criminal justice arena can create perverse
incentives and opportunities for abuse. A report issued by the
U.S. Department of Justice in the wake of Michael Brown’s
killing found that the city of Ferguson emphasized revenue
collection over public safety, effectively expanding the size of
its police force by directing officers to raise revenue through
the imposition of fines and fees.? The report further found that
while the city was 67 percent black, black residents accounted
for 85 percent of traffic stops, 90 percent of citations, and

93 percent of arrests. Selective enforcement, as practiced in
Ferguson, is problematic on its face. But the relative lack of
political power of those required to pay makes it difficult to
check this practice. In Ferguson and beyond, activists and
organizers have focused on building power as a critical step to
prevent abuses; it also requires vigilance and careful discussion
and definition of which activities should be sanctioned in the
first place.

In 2016, state and local
governments took in a total of

[N REVENUE

via fines, fees, and forfeits—
approximately 0.5% of total
revenues for state and local
governments in 2016.%

Some jurisdictions rely heavily on fines and fees to support
government operations. Ferguson regularly planned for fees

to make up 12% to 23% of its budget, and Doraville, Georgia,
anticipated between 17% and 30% of its annual budget to come
from fines and fees.?®

The costs and relative inefficiency of fees and fines as a
revenue source are often hidden or discounted. The Brennan
Center for Justice found that, across 10 counties in Florida,
New Mexico, and Texas, fines and fees are a highly inefficient
revenue source.” Further, this study and other efforts find
that collection rates are low: few assessed fines and fees are
eventually collected. Setting financial penalties too high at
the outset for many of those subject to fines and fees virtually
ensures that receipts will be low. This is one reason, among
others, that user fees should not be considered a sustainable
source of revenue to fund justice system operations or other
government services.

The following pages outline our assessment of the key problems
caused by fines and fees and the principles we embrace in
advancing transformational reform.

The DOJ found that while the city of Ferguson was 67 percent black,
black residents accounted for 85 percent of traffic stops,
90 percent of citations, and 93 percent of arrests.



FINES & FEES PROBLEMS AND PRINCIPLES FOR REFORM

Problem 1. Jurisdictions that rely on fines and fees have an incentive
to maximize revenue, which comes at the expense of public safety and
trust, and disproportionately harms Black and Latinx communities.

Fines and fees create perverse incentives that lead to the imposition of significant legal burdens on the poorest people who are least
able to defend themselves via legal representation or political power.?® The imperative to collect enough revenue to support critical
functions and, in some cases, pay the salaries of officials within the system is a clear conflict of interest that has led to the abuse of
power and the subordination of public safety to institutional considerations.?

Externalizing public safety costs to people in the system can also lead to over-enforcement and misalignment of resources by
system actors. Because some of the costs of the system are paid by the “users,” practitioners may be less likely to weigh the costs
against the benefits of particular interventions, and jurisdictions may be less likely to analyze whether these practices should
be funded at all. For instance, fees for electronic monitoring or drug testing borne by individuals on supervision could prompt
probation officials to use more electronic monitoring or drug testing than necessary or beneficial. And when these functions are
outsourced, they may enrich private actors, leading to further potential and incentive for abuse.

Going one step further, fee-based funding for programs that have no nexus to a person’s involvement with the justice system
defies logic. For example, in California, local jurisdictions are authorized to collect fees to support emergency medical services,
emergency medical air transportation, and children’s health care.?° These sorts of funding mechanisms subvert the ideal of a
democratic and accountable budgeting process.

We believe that public safety and the fair administration of justice are public goods, and that the government agencies and officials
who aim to increase safety —including police and the judiciary—should work for the benefit of all community members. These
costs, therefore, should be shared by all.

There is a place for user fees in the provision of some public services—for example, business licenses or construction permits—
where an individual or organization has chosen to incur a cost that can reasonably be allocated to their activities and where the
benefit will accrue primarily to them. But governments are raising revenue via user fees to fund functions that broadly benefit
society, like community safety, to avoid raising taxes.? This is effectively a form of regressive taxation, where the burden is borne by
those who are often unable to pay, instead of being distributed fairly across the community.

Principles
e Courts, justice system functions, and other government e Money generated from fines should flow to the state’s
functions should be funded adequately by the general fund, and agencies and jurisdictions should not
government from general revenue. be allowed to control expenditures deriving from fines or

. . . . receive a proportional share of collections, reducing the
e Fees, surcharges, and costs imposed in connection with prop g

. . .. incentive to maximize revenue.
law violations should be eliminated.

Problem 2. Courts often order fines and fees without accounting
for a person’s financial circumstances, resulting in a “two-tiered”
system of justice.

Those with means are able to pay their bill and walk away, but those without bear an economic hardship out of proportion to the
seriousness of the offense. State laws often mandate fines and fees and specify amounts to be imposed.*? This hampers a court’s
ability to tailor sanctions to an individual’s financial circumstances, leading courts to impose unrealistic sums in some instances.



When financial punishments are left to the discretion of a court, most state laws do not require judges to consider ability to pay
when deciding fine and fee amounts.?®* And even if they do, unclear procedures, biases, and lack of accountability mechanisms
mean that courts often fail to conduct meaningful inquiries into ability to pay.*® This can and does result in unaffordable fines:
many families live within a few hundred dollars of poverty, yet total amounts of court debt can easily reach thousands of dollars.
This state of affairs arguably violates the constitutional protection against excessive fines, rooted historically in the principle of
salvo contenemento—that no fine should be so severe that it prevents someone from earning a living or supporting a family.*
Courts rarely adopt this commonsense approach, however. The experiences of people involved in the system and their advocates
show that fines that are proportional to the offense and affordable to the person are the exception.

In addition, fines that are excessive may undermine financial penalties as an effective accountability measure: people facing
unaffordable court debt report feeling overwhelmed and a sense of futility, and may give up altogether on attempting to satisfy
these judgments.3°

Some advocates and scholars propose abolishing fines, arguing that an ability-to-pay approach requires invasive inquiries into
people’s finances that will inevitably rely on biased assumptions and reproduce the disproportionate harms of the legal system.*’
Further, fines can create the same incentives as fees to maximize revenue.3® Howevet, the pervasive use of fines and the current
lack of scalable, non-carceral alternatives lead us to embrace proportional fines.

We believe fines can serve as a fair and just punishment if the amounts imposed do not undermine financial stability and if they
are calibrated to the seriousness of the offense. We aim to support research and policy work that explores how to design and
implement equitable fines and unpacks the individual, systems, and society-level outcomes of proportional approaches.

Principles

Fines can serve as an appropriate punishment if they
are proportional to the offense’s severity and take

into consideration individual and family financial
circumstances. Fines are proportional if they are
affordable and time-limited (payable over a reasonable
period of time).

Fines should not be used as a means to generate
revenue. Enacting this principle would call for careful
consideration of which behaviors that we as a society
deem worth the cost and burden of equal enforcement.

Fines should not undermine a person’s financial
stability, and so courts should consider the

reasonableness of the amount imposed at sentencing
and throughout enforcement, ensuring that a person is
able to retain resources to meet familial obligations and
living expenses.

Reasonable and proportional alternatives should
be available in cases where a fine would undermine
financial stability.

Neither the amount nor whether to impose fines should
be mandatory; courts should have discretion to waive
them entirely, reduce them, or order an alternative
sanction.

Problem 3. Efforts to collect fines and fees can increase interactions
with the justice system, exacerbate racial disparities, deepen economic
inequality, infringe on basic civil rights, and impose myriad other
negative consequences.

When people are unable to pay debts owed to courts and other
justice agencies, they face a cascade of consequences that

harms, like job loss, housing instability or homelessness,
lost income, wage garnishment, and depressed credit
may include additional fees,* driver’s license suspension,*°
arrest,* jail (despite U.S. Supreme Court precedent to the
contrary),* extension of time on probation or parole,* and

ratings. These penalties can also increase the overall costs
of the criminal justice system that result from extended
incarceration and probation.

voter disenfranchisement.** These penalties can lead to other



The economic burden for individuals goes beyond the cost of
the sanctions themselves. Unaffordable economic sanctions
can and do lead to perpetual punishment, forcing people into
cycles of incarceration and poverty. One study found that

the financial strain of traffic fines is magnified among the
lowest earners due to increased delinquencies, collections,

license suspensions that interfere with employment, and other

Principles

consequences.® The cumulative and compounding effect of
sanctions is particularly pernicious for people on the lowest
rung of the economic ladder. Penalties like the loss of voting
rights or ability to successfully clear one’s record can hinder
the ability to participate fully in one’s community, effectively
marginalizing and further isolating those in poverty.

e Inability to pay should not result in warrants, arrests, extension of probation and parole, or incarceration.

e Driver’s licenses, occupational licenses, voting, and expungement should not be conditioned on payment of court debt.

Problem 4. Fines and fees are particularly harmful in the juvenile

justice system.

All 50 states authorize courts to impose monetary sanctions on
children and/or their families for one or more of the following:
confinement, treatment, counsel, diversion, court operation
costs, expungement fees, court-ordered examinations or
assessments, probation fees, fines, or restitution.?® Although the
extent of the impact is unknown, the experience of California
may be illustrative of some of the impacts on children and

their families. In 2017, the California legislature passed Senate
Bill 190 to eliminate juvenile fees, but did not require counties
to end collection of previously assessed fees. The University

of California, Berkeley Policy Advocacy Clinic estimated that
hundreds of thousands of families were still being pursued for
more than $374 million in previously assessed juvenile fees.*’
(Since the law’s enactment, 36 of California’s 58 counties have
now discharged or ended collection of more than $237 million—
much of it unlikely to be collected—relieving this burden from

hundreds of thousands of families.*8)

These sorts of burdens are inconsistent with the legal definition
of childhood. Children are deemed legally incompetent to enter
into contracts of any kind, including taking on debt, and are
not permitted to work, with limited exceptions. Debt imposed
on children and their families is also inconsistent with our
societal notions of childhood and the developing capacities

of children. Juvenile courts have moved away from punitive
approaches to ones that support positive youth development,*
and fines and fees are counterproductive to those ends. And
finally, holding youth responsible for court debt is in conflict
with recent scientific findings that children are different from
adults, and undergo significant changes in emotional, physical,
developmental, and cognitive capacities during their transition
to adulthood.

More often than not, monetary obligations placed on juveniles are borne by their families—either as a practical or legal matter.

This in turn can compound the harms to children, who rely on their families for stable and consistent support. Stories of families

forced to make unconscionable choices between paying rent, forgoing legal representation, buying food, and paying a child’s legal

debt highlight just how pernicious these fines and fees can be.>

Principles

e All fines and fees for juvenile offenses should be eliminated.

e Any alternative sanctions should be developmentally appropriate and designed to ensure that the involvement of youth in

the juvenile justice system is not unduly prolonged and does not result in incarceration.



LOOKING AHEAD

Although these problems are deeply entrenched and complex, some promising developments are on the forefront. Advances
brought about by litigation, legislation, advocacy, and research have broadened the frame of what is considered possible and
what success could look like. With these principles in mind, we will work in the coming years with partners on the following

priority areas:

e Develop and advance policies consistent with these principles at the state and local level that comprehensively reform the
system, most immediately to eliminate juvenile fines and fees and suspension of driver’s licenses for nonpayment, and
more broadly to develop policies that prevent abusive revenue generation; ensure individualized, proportional fines; and
eliminate penalties for late or missed payments®

e Support research consistent with the foregoing principles to better understand the impacts of fines and fees on
individuals, families, and communities; unpack the incentives and conflicts of interest inherent in the system; explore the
effects of fine and fee reforms on revenue and compliance; and identify indicators of problem jurisdictions

e Continue to litigate, reinvigorating and further developing legal protections against criminalization of poverty, especially
to define “excessive” fines in the wake of Timbs v. Indiana

e Pilot and evaluate alternatives, such as proportional economic sanctions and community service
e Develop thinking and research on the role of restitution in a system of monetary sanctions

e Create guidelines for reasonableness of overall amounts owed and of payment plans, learning from other sectors about
affordability, and develop tools to assist jurisdictions in implementing them

e Identify and disseminate strategies for state and local governments to transition from user fees to other revenue sources,
learning from California, Nevada, San Francisco County, Alameda County, Contra Costa County, Shelby County, and a
growing number of other governments and partners who have taken steps to eliminate or reduce reliance on user fees
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